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| ALEXANDER M*Nas, | in n Achalader. 


price of thirteen ſtots, which the purſuer delivered 


to him to be wintered, about twenty years ago, 
| which he never returned, with intereſt and expences of 


| proceſs, 


he having, ſeveral years ago, bargained together, that he, 


|| 


thirty head of black cattle; the purſuer, in place of ſending 
F thirty, ſent forty, whereby the grounds were over- ſtock 
and the whole cattle were thereby hungered, in ſo much, 


that ten of the purſuer's cattle died; as for the other three, 


© the defender knew nothing of them. And that being rhe 


GS purſuer's 


E purſue er infiſts in an a&ion againſt the defender 
| | for payment of the ſum of 39 . ſterling, as the 


che defender, for a certain price, was to winter on his grounds 


fact, he contended, that, ſince theſe cattle periſhed thro the 
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purſuer's own fault, in over- ſtocking the grounds, he was not 
liable therefor. But, ſecund', He is not, by law, liable for 
any accidents befalling the cattle ſent him to be wintered. 
He kept a herd to take care of them, who did his duty, 
which was all incumbent upon the defender. 


Whereunto it was anſwered for the purſuer, That as the 


defender has acknowledged the receipt of the cattle, he 


muſt be liable for the price thereof, unleſs he prove that he 
objected againſt receiving them, and intimated to the pur- 


ſuer, that he had over-ſtocked the ground, and that there- 


fore the defender was not to be liable in the conſequences. 
And as to the ſecond defence, that the defender is not by 


law accountable for accidents befalling cattle committed to 


his charge, becauſe he kept a herd to take care of them, 


Vid. P» 21 0 


D pon adviſing of which debate, the Lord Woodhall, 
Ordinary, ſuſtained the defences proponed for the defender, 


who did his duty, the purſuer is confident that no ſuch thing 
will appear in the preſent caſe; on the contrary, that it will 
appear upon a proof, that from the neglect of the defender, 
and his herd, ſome of the purſuer's cattle were allowed to 
breck their necks over rocks, without the bounds of the 
defender's grounds, and that of thoſe that the defender de- 
livered back to the purſuer, two or three of them belonged 
to another man, who evicted them from him, which accounts 
for that number which the defender pretends he knows no 


thing of. And further, that as to the letter produced, it 


ſufficiently inſtructs, that the defender looked upon himſelf as 
bound to be accountable for the whole cattle; for, in it, he 


ſubmits the matter. 


aſſolzied him from the proceſs, and decerned. = 
Againſt which interlocutor the purſuer gave in a repreſen- 


tation to the ſaid Lord Ordinary, ſetting furth, that the 
fact charged in the libel is this, that the purſuer bargained 


with the defender for wintering a parcel of ſtots on his 


grounds, which were delivered accordingly ; but inſtead of 
N : receiving 
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receiving them back, as he ought to have done, ten were ne- 
ver delivered at all, and of theſe which were delivered, three 
were evicted from the purſuer, as the property of another 
1 perſon; the conſequence of this, the purſuer apprehends to 
| be, that he is intitled to the price of his cattle, unleſs very 
| good cauſe is ſhown why the defender ſhould not be liable. 
Ihe caſe pointed at is, that more were ſent than were agreed 
to be received, but of this the defender gives no evidence; 
nor has he ſo much as pretended to ſay, he objected to the 
number ſent ; the preſumption is certainly, that the perſon 
receiving had no objection to the number, ſince he took 
them without challenge: It was incumbent upon him, or 
his ſervants, not to ſuffer the ground to be over- ſtocked. 
| Nie has offered no evidence to inſtruct that the bargain was 
only for thirty, and his accepting of forty into his cuſtody, 
excludes that pretence, and ſubjects him to account for the 
1 number received. As to the other defence, that he is not 
anſwerable for fatalities, ſuch as their periſhing in bogs, or 
| over rocks, or precipices, eſpecially as the grounds, on which 
they were to be wintered, were not incloſed, the purſuer 
muſt humbly ſubmit, whether this can afford a ſufficient de- 
fence. There is certainly ſomething incumbent upon thoſe 
who undertake the wintering of cattle for hire ; care and 
cuſtody is due to a certain degree, as well as an extent of 
1 ground; and therefore it is incumbent upon the defender to 
1 ſhow, that this caſe has been adhibited, or at leaſt that he 
haas given fair warning to the purſuer, that he would run no 
riſk, and that he objected to the number ſent upon the 
ground; neither of which he has attempted to do: On the 
contrary, it appears to be inſtructed by the defender's own 
letter, in proceſs, there, without making any objection to 
the number, or pretending not to be liable for common care, 
he fairly admits, that whatever can be proved to have been 
loſt, ſhall be made good, upon paying the graſs-mail. He 
| points out a method for that purpoſe, by bringing the matter 
Dy before 


before a Juſtice of Peace; but this not being done, the ſame 
enquiry is ſtill open, and the like proof ſtill capable of be- 
ing brought: And the purſuer humbly inſiſted on theſe ſpe- 
cial qualifications to ſupport his libel, viz. Firſt, That the 
cattle were received without any objection to their number. 
Secondly, That he offered to prove many of them were ſuffer- 
ed to ſtraggle, or wander away from the defender's grounds, 
by the want of a herd to turn them back, or by the negli- 
gence or non-attendance of the perſon named to that charge, 
u nereby they periſhed, or were loſt in bogs, and amongſt 
precipices, without the defender's bounds. Thirdly, Thar 
three of theſe which were actually returned, were found 
to be the property of other perſons, and as ſuch evicted, 
which therefore remain to be made good to the purſuer : And 
of theſe particulars, the purſuer is willing to undertake a 
proof, which he humbly hoped his Lordſhip would give him 
an * of doing. Therefore, craving that it might 
pleaſe his Lordſhip to re-confider the former interlocutor, and 
to repell the defence founded on the alledged number of the 


5 cattle, as alſo, the ſeparate defence, that he was liable to take 


no care of the cattle; and allow the ſaid repreſenter to prove 
the ſeveral circumſtances before- mentioned, particularly 
the receiving of the cattle, by the defender's ſervant, with- 
out. objection; that ſeverals were loſt for want of due care, 


by being ſuffered to wander from the defender's grounds, 


without any perſon to look after them, or bring them back 
again. And, laſtly, To find the purſuer intitled to the va- 
Tue of the cattle ſo loſt, and of thoſe delivered, whicl*were 
evicted by other people ; he, the purſuer being always ac- 
countable to the extent of the graſs-mail, in terms of the 
defender's own letter produced, and to grant diligence for 
bringing this proof before his Lordſhip, or in ſuch other 
manner as his Lordſhip ſhould be pleaſed to appoint. =D 
To which repreſentation there was anſwers given in for 
the defender, as follows; viz. Sometime about the year 


3 1740, 
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1740, the purſuer deſired ho defender to winter 30 head of 
cattle for him, to which he agreed, and the graſs mail was 
fixed, probably at the common rate of the country, eighteen 
' pence or two ſhillings per head, perhaps at leſs than that. It 
was likeways agreed, that the defender was not to be liable 
for any hazards. This the purſuer is pleaſed to controvert ; 
yet it was ſubmitted, if from the ſtate of the caſe it is not e- 
vident, that ſuch muſt have been the meaning of parties. 
Can it be ſuppoſed that any man would have been ſo fooliſn 
as to inſure cattle for one winter in thoſe grounds, at eigh- 
teen pence or two ſhillings per head, and to graſs them? be- 
{ides, the ſum is too ſmall for inſurance alone: But, to 
ſtrengthen this interpretation of the bargain, if it were ne- 
ceſſary, which the reſpondent humbly pleaded it was not, 

the oath of the reſpondent in the former proceſs betwixt the 
fame parties, where this claim was proponed by the preſent 
purſuer, in compenſation of a greater claim purſued on by 
the reſpondent ; this oath, it was humbly apprehended, 
muſt (till be admitted as ſufficient evidence of the bargain, ſo 


far as it goes, and of the facts contained in it, to which 


the reſpondent begged leave to refer, page 14th of the De- 
creet. There are ſeveral deciſions directly in point to eſtabliſh 
this doctrine, obſerved in the Dictionary, vol. II. verb. res in- 
ter alios, page 349, where a difference is very well takennotice 
of, berwixt an oath taken, officio judicis, and one taken parte 
deferente, which is the caſe here: The firſt is not admitted as 
evidence in a different proceſs, on the ſame ground of debt. 
The laſt is, the 3oth of November 1709, Souhan contra Bol. 
well, and the 2d of February, 1722; Ferguſon againſt Mait- 
land, where a negative oath, emitted in a forthcoming, was 
found to meet an arreſter purſuing for payment of the ſame 
debt, upon the new medium of an aſſignation; that caſe is 
much ſtronger than the preſent : Beſides, the purſuer has ne- 
ver offered to deny, that 49 were ſent, when the grazing of 
30 was only bargained for : Tp facts are proved by the 
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oath. It is here obſerved by the repreſenter, that the de- 
fender did not object to the receiving ſo many more than 
were agreed upon ; therefore it is to be preſumed, that he 
had no objection to the receiving of them. The anſwer is 
obvious, from the following conſiderations: That drovers 
have their grazings a great diſtance from their homes, ſo that 
they are always truſted to their herds: That they are very 
well acquainted with the grounds poſſeſſed by each other, 
and the numbers they can graze; and they are well ac- 
quainted with one anothers herds; and as the maſters have 
| / very ſmall overſight of the cattle, being at ſuch diſtance, 
they truſt more to the herds than to the maſters the dan- | 
ger of returging the cattle at that late ſeaſon of the year, | 
which muſt have been done, had the ſupernumerary ten 
been returned, and the chance of a favourable ſeaſon, E 
in which caſe they all might have eſcaped. One of the | 
deſires of the repreſentation is, that his Lordſhip might 
be pleaſed to repel the defence, that the defender was liable | 
to take no care of the cattle. T his defence has eſcaped the 
reſpondent's notice ; and he believes, that in reality no ſuch 
defence was offered. It is admitted indeed, that care and 
cuſtody are due, but it is not admitted that neglect will be 
preſumed ; if it is alledged, it muſt be proved. And, as the 
purſuer inſiſts upon a proof of his allegations, the defender 
humbly inſiſts, that ic ſhould be limited to what is not alrea- 
dy proved by the oath. The faid reſpondent begs leave to 
differ from the repreſenter in ſtating the purport of the letter | 
founded on; for in the letter ir is not meant nor expreſt, 
that the reſpondent ſhould ſubject himſelf in general to pay 
for what cattle ſhall be proved to have been loſt, but only to 
pay for ſuch as ſhall be proved to have been loſt by the ne- 
gligence of the herd. In the body of the letter, the purſu- 
er's allegation is ſtated ; and the allegation in the poſtſcript, 
the reſpondent apprehends, muſt apply directly to the allega- 
tion in the body of the letter. It is not to be ſuppoſed that 
he would oblige himſelf to pay more than he thought was 
— demanded 


demanded. It is not a little ſurprizing, that the purſuer did 
not accept of the amicable propoſal contained in the letter, 
but choſe to bring this trifling affair into this court, at ſuch 
a diſtance of time, ſeeing it might have been much ſooner, 
and more eaſily determined by the Juſtices of the peace in 
that country, to whom it was referred, as they are fully ac- 
quainted with the ſpecialities in this caſe, ariſing from the ſi- 
tuation and cuſtoms of the country. F 
Upon adviſing of which repreſentation and anſwers, the Lord 
Ordinary, before anſwer, allowed the purſuer te prove, prou! 
de jure, his libel, and ſeveral facts ſet forth in the ſaid repreſen- 
tation, and all facts and circumſtances relative thereto, and al- 
lowed the defender a conjunct probation thereanent, as alſo 
allowed Alexander Macnab, the defender, to prove alſo prout 
de jure, his defences and facts, ſet forth in his anſwers to the 
ſaidrepreſentation, and all facts and circumſtances relative thereto; 
and allowed the purſuer a conjun& probation thereanent ; and 
granted commiſſion and warrant for letters of diligence for that 
—__ == EEE 
| Thereafter the parties having ſubmitted the ſaid proceſs to cer- 
"rain arbiters, by a clauſe in faid ſubmiſſion, the parties agree, 
that altho the ſubmiſſion ſhould blow up without a final de- 
creet arbitral, yet that all the proof that might be taken and re- 
ceived in the courſe thereof, ſhould be held and admitted of the 
| fame force as if the ſame had been before the court of ſeſſion, 
to all intents and purpoſes. „ | 


= In the courſe of which ſubmiſſion, the following 


| proof was adduced: wiz. 


LEXANDER MACFARLANE, tenant in Gartnernich, de- 
II ponies, That he knows it to be the practice in the pariſh 

| of Kallender and Aberfoyle, for the herds of cattle to ſee thoſe 

under their care once in the twenty-four hours; and if any of 

SE the 


+2 
the cattle be amiſſing, to give notice thereof to his employer or 
maſter, within twenty-four hours, if he lived within twelve 
miles diſtance, or thereby. Depones, That he has always heard 
it to be the practice in the foreſaid pariſhes, for the grazier to 
intimate to the owner of the cattle their being loſt or amiſling, 
within twenty-four hours after the ſaid loſs came to the grazier's 
knowledge, tho he never knew that practice to be put in execu- 
tion; only the deponent himſelf neglected to intimate in proper 
time, the loſs of a quey to the owner, which was a grazing and 
wintering with the deponent, in his own poſleſſion ; and on a 
reference by the owner and him, the deponent paid what was 
determined, being a part of the value: And another owner of a 
quey loſt upon the deponent's poſſeſſion, frequently craved him 
for the value, and even purſued him before the Juſtices of the 


peace for it, but the owner dropt the proceſs, upon the depo- 


nent's promiſing to refer the difference. Depones, That the laſt 
mentioned quey Was loſt about 16 years ago, and the Owner, a- 


bout a month ago, deſired him to get the matter determined. 
Depones, That the now deceaſt Alexander Macnab was herd to 
Alexander M' Nab, one of the ſubmitters, above 17 years ago, 
in Glaſchoile; and that George M Farlane foreſaid had at 


that time wintered with Mr. M*Nab ſome cattle, which Mr. 


M*Farlane's ſervants told the deponent amounted to 40 ſtots; 


and Mr. M*Nab's herd told the deponent, that Mr. M*Far- 
Jane's ſtots were to get the half of Mr. M*Nab's hay he had in 
Glaſchoile; and the deponent ſaw only one of them fed with 
hay, and knows nothing about the reſt. Depones, That he 
has ſeen Mr. M*Farlane's ſtots, ſome of them ſeveral times ſtray 


near a mile off their paſture, and come back again, which he 
thought nothing of; and he cannot condeſcend on the number 


of times he ſaw them ſo ſtraying ; and that he ſaw one of them, 


2 large black ſtor, with large horns, lying dead at the foot of a 


rock, within a gun-ſhot of the paſture, and Mr. M*Nab's 
march goes to the top of that rock; and he heard the people of 
Glaſcholle carried the ſtot home, and made ufe of it. Depones, 

e That 
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That Alexander M*Nab, £ do was a very bad herd; and 
that he has known him during the time Mr. M*Farlane's ſtots 
were wintering at Glaſchoil, leave the cattle, and go to the Kil- 
lin, or thereabouts, for the ſpace of a forinight ; and leave 
them another fortnight, and thig corn in Montcith, as the herd 
told him. Depones alſo, That the faid herd told him he was 


abſent ſix or eight days during the foreſaid time, buying and 
dealing in brandy ; and that the ſaid herd, about May-day, told 
the deponent, that eleven of Mr. M*Farlane's ſtots were want⸗ 
ing; and the deponent cannot ſay how many of them were de- 
 Yivered. Depones, That the deceaſt Finlay M*Keich, at 
Bridge of Turk, about four days, and within fix after the fore- 
| faid ſtots werc delivered to Mr. M*Farlane's ſervants, told the 
deponent he had taken off two of them, whereof one belonged 
to him, the faid Finlay, and the other to Duncan Stewart in 
Auchray ; and the deponent ſaw the faid Finlay driving them 
home; and the herd, Alexander M*Nab then faid, there was 
now thirteen of Mr. M*Farlane's ſtots amiſſing. Depones, like- 
' wiſe, That Donald M*Inliſter ſhoemaker, deceaſt, told him he 

had got one whole hide, and ſome pieces of hides of dead cartle, 
belonging partly to Mr. M*Farlane, and partly to Mr. M*Nab, a- 
bout the foreſaid time; and John M*Nab, alſo deceaſt, in Glaſ- 
choil, told the deponent he had fold parts of theſe hides. Being in- 
terrogate for Mr. M*Nab, depones, That he ſerved him as herd for 
the ſpace of three years, in ſummer and harveſt time; and that 
he ſerved Mr. M*Farlane for the ſpace of two whole years, for 


1 the moſt part as his herd; that he did not give himſelf the trouble 


to ſeè the cattle, if any were amiſſing, each four and twenty 
hours, becauſe he had other work to do, by his maſter's order, 
and had another herd with him, that herded by turns. De- 
pones, That the lands of Glaſchoile are full of woods, and a 
great deal of moſs therein ; and that cattle, tho' well and living, 


have been found, after four days ſearch, tho' they could net, 
on a ſearch before that time be found, which is partly owing to 
the woods, moſſes, fogs and glens ; canſa ſcientiæ, the depo- 
e ee , nent 
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nent has lived in Glaſchoil, and the neighbourhood, theſe 


twenty one years bygone, and fo had occaſion to know, as he 
has deponcd. And this is the truth as he ſhall anſwer to God. 


Walter M Farlane, in Letter of Straithgartny, depones, 


That he knows not the general practice of the country, | 


S 


anent kerding, but depones, that for the ſpace of ſix or ſeven 
years he was employed, and ſerved Patrick Graham, of Ba- 


dyvow, and Robert Graham, of Seanchoill, as one of their 


herds in the pariſh of Aberſoile; that they told him he 
was to be anſwerable for what cattle ſhould be loſt, if he did 
not inform them of their being amiſſing in three or four 


days, or ſo, after he ſhould firſt miſs them; and he was de- 


ſired to ſee that he had his black cattle once every day, or 


once in the ſpace of two days at fartheſt. Depones alſo, 
That he has frequently heard it told by ſeverals, that people 


who take other folks cattle a grazing for hire, were liable for- 


the values of ſuch of them as were loft, unleſs they intimat- 


ed faid loſs to the owners within three or four days after the 
- cattle were firſt amiſſing. Depones, That he knew Alexan- | 
der M Nab, deceaſt, was herd ar Glaſchoile ro MNab, a 
good many years ago, and that faid herd told the deponent 

he had under his care at Glaſchoile, wintering, ſome ſtots 


pertaining to Mr. M*Farlane ; that the deponent's father 
told him he had found a good large ſtot lying dead in a 
burn, at the foot of Murlakan craig, which the herd told 


his father belonged to Mr. M Farlane, and the herd» after-- | 


wards ſhowed to the deponent the hide of that beaſt hang- 
ing in a barn in Glaſchoile, and then told the deponent it 


belonged to the ſaid Mr. M*Farlane ; and the deponent faw, 
from certain marks on the ground, that ſaid ſtot had fallen 


over the craig. Depones, That about the foreſaid time he 


heard it told by the neighbours that Alexander M*Nab ne- 


glected his faid maſter's ſervice, .as he ſometimes went up and 
down the country about other buſineſs of his own, particu- 
. larly 
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larly dealing in brandy near Kilmahoy, and Callender kirk. 
Depones, That the faid herd told him that he was to give 
Mr. M Farlane's cattle ſome hay, if they needed it. De- 
pones, That the lands the deponent herded on, the time 
foreſaid, marched with the grounds that the ſaid ſtots were 
paſtured on, and that he, for himſelf, did not obſerve the 
herd abſent himſelf from his buſineſs of herding, tho” he 
might have been abſent for a month together, for any thing 
he could know, tho' he ſeveral times ſaw him once a day, 
once in two days. Depones farther, That he heard that, at 

the time the ſtots were delivered to Mr. M*Farlane's ſervant, 

there were twelve or fourteen of the ſaid ſtots amiſſing. 
Cauſa ſcientie patet. And this is the truth as he ſhall anſwer 
%%% 8 . 


Duncan Stewart, in Auchray, depones, That it is the 
practice of the country in the pariſhes of Callender, Aber- 
foile, and part of Monteith, that when people take cattle to 

graze, that when any of them are loſt, the grazer is obli- 
ged to inform the owner of their being loſt in the ſpace of 
twenty-four, or forty-eight hours, at fartheſt, otherways 
the grazer is liable for the value of the cattle that are loſt. 
Depones, That he had, ſixteen or ſeventeen years ago, cattle 

grazing on the mailling which marches with Glaſchoile, 
which time Mr. M*Nab's herd told the deponent that he had 


| ſome ſtors grazing for Mr. M*Farlane, and which ſtots the 


deponent then ſaw there, and they now and then came upon 
his graſs, as his went alſo upon Mr. M*Nab's graſs. Depones, 
| that he heard ſome of them were loſt, but cannot ſay how 
many, and the deponenc's herd told him that a ſtot felt 
| over Murlakan craig and died. Depones, That Mr. M*Nab's 
herd, oftner than once, during the time of wintering Mr. 
M Farlane's ſtots, abſented himſelf from his herding for 
two or three days together, when he went to Killin, as he 
told; and the deponent ſaw the herd at his own houſe, in 
his 
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his way to and from Killin, but Pg deponent knows not if | | 
the herd left one to herd for him in his abſence. Depones, | 1 
that the ſtots were delivered, as he was told, ſome days after 
May-day, to Mr. M*Farlane's ſervants, and there was one 
ſtot that belonged to the deponent, and another to Finlay 
McKeich, as M*Keich ſaid, among the delivered ſtots, and 
M*Keich went after the ſtots, and brought them both back 
to the deponent's graſs in about fourteen days thereafter, | 
and M*Keich faid that theſe two ſtots had been delivered by 
Mr. M*Nab's herd to Mr, M*Farlane's ſervants, as a part 
of Mr. M*Farlane's ſtots. Cauſa ſcientie patet. And this is 
the truth as he ſhall anſwer to God. And, further depones, 
upon Mr. M*Nab's interrogatory, That the lands of Mur- |. 
lagan were, the year foreſaid, poſſeſſed by the deponent, | 
under Mr. Graham of Badyvow, and, at the ſame time, Mr. | 
Graham poſſeſſed theſe lands in conjunction with him. And 
this is alſo truth as he ſhall anſwer to God. 


There is produced for the purſuer, for inſtructing 
his libel, ed e 


Letter, ſubſcribed by the defender, and addreſſed to the 
N purlſuer, of the following tenor, Sir, Whereas you | 
alledge you loſt ſome ſtots in Glaſchoile, by the negligence = 
of my herd, and that you ſay you can prove the ſame : So, 
to take this debate out of the way, you and I are to appoint 
a day betwixt this and Lammas, in ſome convenient, place, 
in Stirling-ſhire, and oblige me to bring Alexander M*Nab, 
who was then my herd, before a Juſtice of Peace. So I wiſh 
you may acquaint me of the day, and I am, Sir, your moſt 
humble ſervant.” Which miſſive is dated at Achalader, the 
4th of May, 1740 years ; to which is ſubjoined the follow- 
5 ing poſtſcript: Whatſomever you can prove, or make ap- 
5 | pear, 


e oa. i ah. . p . oz 


F'Y hs 
pear, I oblige myſelf to a your loſs, upon paying me 
my graſs-mail. Adieu. non 


And there is produced for the defender, a decreet at the 
inſtance of James Campbell, writer in Inverary, againſt the 
purſuer, for payment of certain ſums of money; in which 


| decreet it was alledged for George M Farlane, the now pur- 
ſuer, defender therein, that the ſums purſued for was a truſt 


ſor the behoof of Alexander M*Nab, the defender in this 

proceſs, which, if acknowledged, he had two relevant grounds 
of compenſation, viz. In the firſt place, That Mr. M Nab 
was debitor to him in the price of thirteen head of cattle, 
at forty ſhillings per head, fince the year 1739, when George 
M*Farlane ſent a parcel of cattle to graze on M*Nab's lands 


|| of Glaſchoile, eleven of them were loſt by neglect of him 


and his herds, ſome of whom he ſuffered ro ſtarve, and 
others to fall over the rocks and break their necks, in places 
without M*Nab's grounds, and two of them delivered to 
George M*Farlane's ſervants, afterwards found to be the 


T- property of other people, and were claimed and returned to 


them as ſuch; for proof of which the above miſſive is ap- 
pealed to. And, ſecondly, M*Nab was debtor to him in the 
price of three head of cattle, at the above rate of forty 
thillings per head; which two articles of compenſation being 
allowed, they would more than extinguiſa the balance claim- 
ed; and, the faid James Campbell having acknoweledged the 
truſt, the ſaid Alexander M*Nab, by appointment of the Ordi- 

_ *nary, tompeared, and deponed as follows, viz. That as to the 
firſt article of compenſation pled, he never engaged to be 
anſwerable for any hazard; that George M*Farlane agreed 
to pay him a certain price for wintering thirty head of cattle, 
which the deponent engaged to do at 30 J. Scots; but as he 
was informed by his ſervant, the defender ſent forty head of 
cattle in place of the thirty agreed on; and that his ſervant 
likeways informed him, that ten of them periſhed by over- 
e | D ſtocking, 


r 
; by 155 he. 
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4 _ 
ſtocking, but never heard that any of them mel .3 
breaking their necks over rocks, or out of the I 
ground ; but never heard of any more of theſe catt] 
ing ; and as to © the two cattle delivered to 
lane, and alledged belonged, and claimed by, 
to other people, the deponent knew nothing of the mat- 
ter. And as to the ſecond article of compenſation, deponed, 
That the full number of cattle, fdhich he got the bill, 
was delivered. And this was truth, is he ſhould anſwer to 
God. 
5 Wich which proof, great, aviſandum was made, upon the 
IIth of March wo and the 2 circumduced againſt the 
defender; and he having thereafter applied, by petition, to 
be reponed againſt the ſaid circumduction; and the procu- 
|  - -rator for the purſuer having judicially declared*he hag no 
+ 3 objection to the granting the deſire of the petition ; the 
e Jove, Lords, of this date, of new allowed the purſuer a proof of 
1758. his libel, and all. facts and circumſtances relative thereto ; 
and the defender a proof of his defences, and all facts and 

circumſtances relative thereto ; and allowed both parties a 
conjunct probation of all facts and circumſtances that ſhould 
be judged material for them in the cauſe. —And the defend 

er having failed to extract an act and lead any Proof, 


poiſe 


The term wat again circumduced a gt the defender & 


not proving and reporting. All which the Lord * =_ 
Varer remits to the Loras at adviſi = —_ 


GEO. SINCLAIR, 


